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The present legal analysis includes confidential information. The analysis or parts of it cannot be provided, 

copied or disclosed under any circumstances without the explicit written consent of Gugushev & Partners 

Law Office.  

This analysis has been developed according to the applicable legislation, legal and administrative practice 

as per the above-mentioned date and it is restricted only to the questions analyzed in it. All examples and 

conclusions written here should not be in any manner associated with other issues, which are not subjects 

of the present analysis.  

In case this analysis is disclosed before third parties, even with the consent of Gugushev & Partners Law 

Office, the latter is not liable in any way and under any jurisdiction in relation to third parties, regardless 

of the basis on which it may be held responsible – contract, contract in favor of third party, negligence, 

incompetence, etc.  
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I. INTRODUCTION 

This document provides a brief analysis of Directive (EU) 2019/1937 of the European Parliament and 

of the Council of 23 October 2019 on the protection of persons who report breaches of Union law, which 

obliges the Member States to bring into force the necessary laws, regulations and administrative 

provisions by 17.12.2021.  

This analysis is up-to-date as of 01 December 2021 and reflects all available information on the Directive 

as well as several European Court decisions. The analysis is prepared by the legal specialists of Gugushev 

& Partners and is intended to be used for informational purposes only. No part of this document 

constitutes legal advice/opinion and shall not be considered professionally binding for Gugushev & 

Partners Law Office. 

For more information and answers to specific questions related to the current information provided, 

you can contact us by email at office@gugushev.com or by phone at 00359 2 815 75 10, as well as via 

our Facebook and LinkedIn pages. 

II. LEGAL EFFECT OF THE DIRECTIVE 

Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October 2019 on the 

protection of persons who report breaches of Union law (OB, L 305/17 of 26 November 2019, the so-

called “Whistleblower Directive”, hereinafter referred to as the “Directive”) aims to improve the 

enforcement of European Union law and policies in specific areas by setting common minimum 

standards to ensure a high level of protection for persons who report breaches of Union law. 

The Directive obliges the Member States to bring the necessary laws, regulations, and administrative 

provisions into force by 17 December 2021. The Directive provides for a longer transposition deadline 

for private sector entities with 50 to 249 employees (by 17 December 2023). To date, Bulgaria has only 

completed the public consultation on a Consultation Paper published by the Council of Ministers 

regarding a draft Law on the Protection of Persons who Report or Publically Disclose Information on 

Breaches (hereafter the „Council of Ministers Consultation Paper"). 

It should be noted that the Member States may adopt stricter rules than those laid down in the Directive.  

In principle, Directives apply only after transposition by the Member States into national law. However, 

the Court of Justice of the European Union has laid down the rule that, where a directive is not 

transposed within the prescribed period, natural and legal persons to whom the directive provides 

rights may rely on it against the Member State which has failed to fulfill its transposition obligation, 

provided that the rules of the directive are sufficiently clear and unconditional (Case C-91/92 Paola 

Faccini Dori v Recreb Srl). This means that, if by 17 December 2021 the State has failed to transpose the 

Directive, the rules of the Directive may be applied as explained above.  

III. MATERIAL SCOPE OF THE DIRECTIVE 

The Directive applies to reports of: 

• breaches falling within the scope of the Union acts (explicitly listed in the Annex to the 

Directive); 

mailto:office@gugushev.com
https://www.facebook.com/GugushevAndPartners
https://www.linkedin.com/company/gplo
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32019L1937
https://www.strategy.bg/PublicConsultations/View.aspx?@lang=bg-BG&Id=6354
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A61992CJ0091
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A61992CJ0091
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• breaches affecting the financial interests of the Union, which may be of any nature; 

• breaches relating to the internal market. 

According to the Directive, where the sector-specific Union acts (explicitly listed in Part II of the Annex 

to the Directive) provide for specific rules on reporting breaches, the rules set out in those acts shall 

apply. For example, special rules are contained in Directive (EU) 2015/849 of the European Parliament 

and of the Council of 20 May 2015 on the prevention of the use of the financial system for the purpose 

of money laundering and terrorist financing.  

IV. PERSONAL SCOPE OF THE DIRECTIVE  

The Directive applies to reporting persons who work in the private or public sector and acquired 

information on breaches in a work-related context. It covers all workers, including civil servants; 

persons with self-employed status; shareholders and persons belonging to the administrative, 

management or supervisory body of an undertaking, including non-executive members, as well as 

volunteers and paid or unpaid trainees; all persons working under the supervision and direction of 

contractors, subcontractors and suppliers. Also covered are former employees or potential employees 

in the recruitment or pre-contractual negotiations. 

V. DUTIES IN RELATION TO INTERNAL REPORTING 

According to the Directive, “internal reporting” means the oral or written communication of 

information on breaches within a legal entity in the private or public sector. 

Legal entities in the private and public sectors must establish channels and procedures for internal 

reporting and follow-up. Reporting channels may be operated internally by a person or department 

designated for this purpose or provided externally by a third party. 

Generally, only private sector entities with 50 or more workers have such an obligation. 

No such threshold is envisioned for the public sector. Still, the Directive provides that the Member 

States may exempt municipalities with fewer than 10 000 inhabitants or fewer than 50 workers or other 

public sector bodies with fewer than 50 workers. According to the Consultation Paper of the Council of 

Ministers, the threshold of 50 will apply to all public bodies. Municipalities with fewer than 10 000 

inhabitants or fewer than 50 workers shall be exempt. 

VI. DUTIES IN RELATION TO EXTERNAL REPORTING 

According to the Directive, “external reporting” means the oral or written communication of 

information on breaches to the competent authorities. 

“Competent authority” means any national authority designated to receive reports following the 

Directive and provide feedback to the reporting person, and/or designated to carry out the duties 

provided for in the Directive, in particular as regards to follow-up. 

It is not necessary to use the internal reporting channels before external reporting. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32015L0849


 

6 

 

 

VII. COMMON INTERNAL AND EXTERNAL REPORTING DUTIES 

1) Duty of Confidentiality. The identity of the reporting person shall not be disclosed to anyone 

beyond the authorised staff members competent to receive or follow up on reports without that 

person's explicit consent. This also applies to any other information from which the reporting 

person's identity may be directly or indirectly deduced. Member States may provide for disclosure 

only where necessary in an investigation or judicial proceeding. 

Competent authorities receiving information on breaches that include trade secrets are prohibited from 

using or disclosing those trade secrets for purposes beyond what is necessary for proper follow-up. 

2) Duty to lawfully process personal data. Any processing of personal data carried out under the 

Directive, including the exchange or transfer of personal data by competent authorities, shall be 

carried out in accordance with Regulation (EU) 2016/679 and Directive (EU) 2016/680. Any 

exchange or transmission of information by Union institutions, bodies, offices or agencies shall 

be carried out in accordance with Regulation (EU) 2018/1725. 

Personal data that are manifestly not relevant for handling a specific report shall not be collected or, if 

accidentally collected, shall be deleted without undue delay. 

3) Obligation to keep a register of reports. Member States have to ensure that legal entities in 

the private and public sector, and competent authorities keep records of every report received 

according to the abovementioned requirements.  

VIII. PUBLIC DISCLOSURE 

A person making a public disclosure is entitled to protection under the Directive where any of the 

following conditions is fulfilled: 

• the person first reported internally and externally, or directly externally, but no appropriate 

action was taken in response to the report within the timeframe;  

• the person has reasonable grounds to believe that: 

o the breach may constitute an imminent or manifest danger to the public interest, such as 

where there is an emergency or a risk of irreversible damage; or 

o in the case of external reporting, there is a risk of retaliation, or there is a low prospect of the 

breach being effectively addressed due to the particular circumstances of the case, such as 

those where evidence may be concealed or destroyed or where authority may be in collusion 

with the perpetrator of the breach or involved in the breach. 

IX. RECORD-KEEPING OF THE REPORTS 

This could be done when the report is provided over the phone, through another voice messaging 

system or in a face-to-face meeting. In principle, the consent of the reporting persons is required for 

documentation by audio recording or by a written report. In the case of written documentation, the 

reporting person has the right to check, rectify and agree to the text by signing it. 

https://eur-lex.europa.eu/eli/reg/2016/679/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32018R1725
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X. ARE ANONYMOUS REPORTS ADMISSIBLE? 

According to Article 6(2) of the Directive, without prejudice to existing obligations to provide 

anonymous reporting by virtue of Union law, the Directive does not affect the right of Member States to 

decide whether legal entities in the private or public sector and competent authorities are obliged to 

accept and follow up on anonymous reports of breaches. Thus, the Bulgarian State may decide not to 

accept as valid anonymous reporting, as proposed in the abovementioned Consultation Paper of the 

Council of Minister. Nonetheless, according to Article 6(3), persons who have anonymously reported or 

publicly disclosed information about breaches but are subsequently identified and suffer retaliation are 

still entitled to certain protections. 

XI. PROVISION OF INFORMATION, COUNSELLING AND SUPPORT ON BEHALF OF MEMBER 

STATES FOR PROTECTION AGAINST RETALIATION   

The Member States shall ensure that reporting persons and their equivalents have access, as 

appropriate, to support measures, in particular, the following: 

• comprehensive and independent information and advice, easily accessible to the public and 

free of charge, on the procedures and remedies available in relation to protection against 

retaliation and on the rights of the person concerned;  

•  effective assistance from competent authorities before any relevant authority involved in 

their protection against retaliation, including, where provided for under national law, 

certification of the fact that they qualify for protection under the Directive; and  

• legal aid in criminal and in cross-border civil proceedings in accordance with Directive (EU) 

2016/1919 and Directive 2008/52/EC of the European Parliament and the Council, and, in 

accordance with national law, legal aid in further proceedings and legal counseling or other legal 

assistance. 

An information center may provide these support measures or a single and clearly identified 

independent administrative authority. 

XII. LEGAL SAFEGUARDS TO PROTECT SUBJECTS FROM RETALIATION 

Where persons report information on breaches or make a public disclosure in accordance with the 

Directive, they shall not be considered to have breached any restriction on disclosure of information 

and shall not incur a liability of any kind in respect of such a report or public disclosure provided that 

they had reasonable grounds to believe that the reporting or public disclosure of such information was 

necessary for revealing a breach according to the Directive. 

Reporting persons shall not incur liability for the acquisition of or access to the information which is 

reported or publicly disclosed, provided that such acquisition or access did not constitute a self-

standing criminal offence. In the event of the acquisition or access constituting a self-standing criminal 

offence, criminal liability shall continue to be governed by applicable national law. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32016L1919
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32008L0052
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XIII. PENALTIES  

Member States need to provide for effective, proportionate and dissuasive penalties applicable to 

natural or legal persons who: 

• hinder or attempt to hinder reporting; 

• retaliate against reporting persons; 

• bring vexatious proceedings against reporting persons; 

• breach the duty of maintaining the confidentiality of the identity of reporting persons. 

Member States need to provide for effective, proportionate and dissuasive penalties applicable in 

respect of reporting persons where it is established that they knowingly reported or publicly disclosed 

false information. The Member States shall also provide for measures for compensating damage 

resulting from such reporting or public disclosures in accordance with national law. 

XIV. MEASURES TO PROTECT PERSONS AFFECTED BY REPORTS 

The Member states must guarantee that the persons affected have the right to an effective remedy and 

to a fair trial as well as that the presumption of innocence is observed and the rights of defence, including 

the right to be heard and the right to access the documents pertaining to them shall be respected. 

Competent authorities have to ensure, in accordance with national law, that the identity of persons 

affected is protected for as long as investigations triggered by the report or the public disclosure are 

ongoing. 

The rules as regards the protection of the identity of reporting persons shall also apply to the protection 

of the identity of persons concerned. 

XV. CONCLUSION 

The process of transposition of Directive (EU) 2019/1937 into our legislation is at an early stage and 

may not be finalised before the deadline given by the European Parliament and the Council (17 

December 2021), but this does not restrict persons for whom the Directive creates rights from being 

able to rely on it after that date. With this in mind, our expert team has familiarised itself and prepared 

to offer timely advice in relation to the potential need of our current and future clients. At Gugushev & 

Partners, we believe that good preparation and the provision of clear legal advice is the key to the 

smooth development of our Clients' businesses and thus we have produced this legal review. 

We remain at your disposal for further assistance, including a request for a legal opinion with the 

abovementioned features. 

Regards, 

The team of Gugushev & Partners Law Office  

 

01 December 2021 

Sofia 


